3/21/07

We are submitting the following comments in regard to Draft NPDES Permit #MA0100897, Taunton WWTP
As EPA correctly states and demonstrates in the fact sheet for this permit, “It is clear that this is an effluent dominated watershed”. As such the quality of the water in the river can be no better than the quality of effluent which dominates it. Currently and for many years water quality data gathered from the Taunton River has demonstrated that the quality of effluent dominating it is not of sufficient quality to allow attainment of its water quality standard. We offer the simple proposition that there are two solutions to this on going dilemma.

1.) Reduce volume of effluent discharged.

2.) Improve quality of effluent discharged.

Unfortunately this draft permit addresses neither option #1, nor, option #2. In fact it does little more than require the permittee to monitor an illegal discharge of pollutants into an already polluted waterbody. Therefore, this draft permit as written violates the United States Clean Water Act, 33 U.S.C. § 1251, Section 301(b)(1)(C), Massachusetts Clean Water Act, M.G.L.c.21, § 26, 314 CMR 4.05(5)(c), 314 CMR 4.04. This is not good. 
Phosphorus

Phosphorus limits should be required in this permit. 

Phosphorus goes without mention in this draft permit. The reason being, the receiving waters at point of discharge are class sb. The assumption is that because this segment is considered coastal water/saltwater, phosphorus is not a limiting factor. This is an arbitrary assumption on the part of EPA. Although the segment discharged too is tidal, it is primarily freshwater tidal at and above the point of discharge. Therefore EPA must establish phosphorus limits in this permit. 
In the decision of MWRC dated 8/4/2003 regarding the Aquaria de salinazation plant on the Taunton River in Dighton the commission states that under 7Q10 conditions modeled salinity at the plant site ranges from 0ppt to 23ppt depending on tidal cycle. In fact because of a lack of salinity at the de sal plant site the reverse osmosis process will only be needed to remove saltwater for drinking water between the months of July and November. The de sal plant is approximately one mile downstream from the discharge of the Taunton WWTP therefore there is likely to be less saltwater intrusion one mile upstream of the de sal plant. Furthermore, in the fact sheet for the Taunton Municipal Light Plant NPDES permit # MA0002241 EPA states the following regarding salinity at that discharge site, “The salinity of the Taunton River as measured at the cooling water intake is dominated by freshwater. The highest salinity is found in the salt wedge at the river bottom. The salinity as measured on July 30, 1991 was 1 part per thousand (based on conductivity equivalence)”. The site of the TMLP is approximately one half mile downstream of the Taunton WWTP therefore there is likely to be less if any saline water there. 
Plume studies undertaken regarding the discharge of TMLP demonstrate that because of tidal influence the discharge of TMLP does what one expects in a tidal zone, it migrates upstream during the incoming tide cycle. We expect the same to be true of the Taunton WWTP discharge. That during incoming tides the discharge of Taunton WWTP will migrate upstream impacting an even greater segment of the freshwater tidal system.  

We believe the available data clearly indicates that despite the sb classification the Taunton WWTP discharges to freshwater. Therefore phosphorus limits are not only appropriate but required to attain/maintain/protect water quality standards in the receiving waters.
We recognize that establishing both phosphorus and nitrogen limits in this draft permit is complicated by the fact that Ma DEP has failed miserably in it’s responsibility to establish a TMLD or to even access this segment of the river. However the failure of Ma DEP to meet its responsibility under the CWA does not allow EPA to abdicate its responsibility in establishing effluent limits necessary to achieve water quality standards and protect existing and designated uses of the receiving water.
EPA clearly establishes in other NPDES permits which discharge into the Taunton River and its tributaries that excessive phosphorus is a limiting factor in regard to attaining, maintaining and protecting water quality standards in the Taunton and its tributaries. For example, draft Brockton WWTP, 0.2 mg/l average monthly P, Bridgewater WWTP, average monthly summer 1.0 mg/l P, Middleboro WWTP, average monthly summer 0.2 mg/l P.  
The 2004 NPDES permit for Oak Point development which discharges to the Taunton River segment upstream of Taunton WWTP segment is instructive; here average monthly phosphorus has been limited to a 1mg/l and 0.7 kgs/day summer limit. In the fact sheet for this permit EPA states the following regarding phosphorus.

Instream water quality information for this segment of the Taunton River is scarce. In 2001 and

2002, the Taunton River Watershed Alliance (TRWA) collected water quality samples throughout

the Taunton River Watershed. The nearest downstream site was at the Sturtevant Bridge, Green

Street, Middleborough/Bridgewater. Results of the sampling can be found in the documents: Annual

Water Quality Report for the City of Taunton, Taunton River and Tributaries, 2001 (Domingos,

January 2002) and Annual Water Quality Report for the City of Taunton, Taunton River and

Tributaries, 2002 (Domingos, January 2003). Instream total phosphorus concentrations ranged from

0.09 mg/l to 0.39 mg/l. All of the samples exceeded the ecoregion criteria of 0.024 mg/l and all

but one sample exceeded the less stringent “Gold Book” criteria of 0.1 mg/l.

The draft permit includes a monthly average limit of 1 mg/l. At this concentration the discharge

would be expected to contribute about 10 ug/l to the instream concentration of phosphorus (1

mg/l/DF=1/95+0.01 mg/l). If, in the future, the state should adopt numeric criteria, or water quality

monitoring should show the need for a more stringent limit, this permit may be re-opened and

modified. 
If EPA is establishing phosphorus limits for a discharge of less than 1 mgd and putting language such as this in that same permit “If, in the future, the state should adopt numeric criteria, or water quality monitoring should show the need for a more stringent limit, this permit may be re-opened and modified.” Why does EPA refuse to establish phosphorus limits for the Taunton WWTP which discharges 8.4 mgd?
Furthermore, The Commonwealth’s water quality standards include a narrative criterion which provides that nutrients “shall not exceed the site specific limits necessary to control accelerated or cultural eutrophication.” 314 CMR 4.05(5)(c). Massachusetts’ standards also require that “any existing point source discharges containing nutrients in concentrations which encourage eutrophication or growth of weeds or algae shall be provided with the highest and best practicable treatment to remove such nutrients.” 314 CMR 4.04.
The Taunton WWTP discharge without limits on phosphorus will clearly encourage further eutrophication of this river segment therefore we recommend monthly average total phosphorus limit of 0.2 mg/L which is based on the “highest and best” practical treatment as defined by the MA WQS.  
In addition to the above it should be noted that in NPDES permit #MA0101893 for the Wareham WWTP EPA establishes a summer phosphorus limit of 0.2 mg/l. The Wareham WWTP discharges to the Agawam River which is classified as sb at the point of discharge. In fact the discharge point of Wareham WWTP displays higher salinity levels than at the site of the TMLP on the Taunton River, which is one half mile downstream of the Taunton WWTP discharge. Therefore it appears that phosphorus limits have and can be established for waterbodies classified sb. Does EPA agree that P limits can be established in waters which are class sb?
Nitrogen

As we pointed out in our comments regarding phosphorus, we recognize that establishing both phosphorus and nitrogen limits in this draft permit is complicated by the fact that Ma DEP has failed miserably in it’s responsibility to establish a TMLD or to even access this segment of the river. However the failure of Ma DEP to meet its responsibility under the CWA does not allow EPA to abdicate its responsibility in establishing effluent limits necessary to achieve water quality standards and protect existing and designated uses of the receiving water. To the contrary, the relevant regulations require that EPA include an effluent limit for any pollutant which EPA determines “are or may be discharged at a level which will cause, have the reasonable potential to cause, or contribute to an excursion above any State water quality standard, including state narrative criteria for water quality.” 40 CFR 122.44(d)(1)(i). 

In the case of total nitrogen and the lack of total nitrogen limits in this permit we have a problem. The negative impacts of excessive nitrogen in the receiving waters and downstream in Mt. Hope and Narragansett Bay are well documented. EPA appears to be juggling a hot potato in regard to not limiting both nitrogen and phosphorus in this draft permit. On the one hand phosphorus limits are not required because of the sb classification, and the alleged saltwater issue. On the other hand nitrogen limits are not required because they are only an issue downstream of the discharge stream segment in
Mt. Hope Bay. This is very confusing. Can an object be both black and white at the same time?
It’s our understanding that receiving stream requirements are established according to numerical and narrative standards adopted under state law for each stream classification. 
The permit must limit any pollutant or pollutant parameter (conventional, non-conventional, toxic and whole effluent toxicity) that is or may be discharged at a level that causes or has "reasonable potential" to cause or contribute to an excursion above any water quality criterion. An excursion occurs if the projected or actual in stream concentration exceeds the applicable criterion. 

The following are excerpts from The Science of Nutrients in Narragansett Bay: A Symposium Synthesis July 2005

“It was generally recognized that the Providence River estuary (estuarine limit including

the Seekonk River to Conimicut Point), the Taunton River, and the “upper Bay” (Conimicut Point to north end of Prudence Island) are subject to frequent stratification, annual hypoxic events, high nutrient loading and negative biological and ecological impacts from nutrient loading.” (P #5)

Thirty-One Key Symposium Findings
We have only listed one through 12 for brevities sake.
1. The primary goal of mandated nutrient reductions in Narragansett Bay is to reduce

seasonal occurrences of algal blooms and low dissolved oxygen, particularly in the upper

Bay.

2. There was considerable debate about the processes and trends that produce low dissolved oxygen events but considerable agreement about nutrient loading, and the general structure of Bay circulation and the ecosystem.

3. Nitrogen is the most important nutrient controlling primary production in the Bay, but

other nutrients (phosphorus and silica) may have important effects on ecosystem structure

and function.

4. There are broad similarities between Narragansett Bay and other east coast estuarine

systems. But significant differences in geographic scale and hydrologic and ecological

functions necessitate caution in making comprehensive comparisons between major

estuarine systems such as Narragansett Bay. Unique estuarine properties also hinder easy

comparison between estuarine management processes and institutions.

5. There is broad agreement amongst scientists about the magnitude of point-source

loadings of nitrogen to Narragansett Bay. Greater scientific uncertainty exists with regard

to nonpoint sources, stormwater run-off, and atmospheric loadings.

6. Public Wastewater Treatment Facilities (WWTFs) are the largest source of nitrogen

entering Narragansett Bay, followed by rivers (which include WWTF discharge).

7. Secondary wastewater treatment results in WWTF nitrogen discharges in the form of

dissolved inorganic nitrogen. Primary wastewater treatment discharges nitrogen primarily

in organic form. Thus over the past fifty to seventy years the WWTF discharges of

nitrogen have switched primarily from organic to inorganic.

8. Sewage discharge volumes have increased over the last hundred years. Phosphorus

discharge has decreased since the mid-1970’s. Baseline trends in specific forms of

nitrogen discharge over the past thirty years are less clear.

9. Riverine nitrogen discharges into Narragansett Bay consist primarily of dissolved

nitrogen. The major source of riverine nitrogen is WWTF discharges.

10. The Blackstone River contributes 16% of total Bay nitrogen input and the Taunton River 14%.

11. Nitrogen varies with river flow and the covariance of loads with river flow is substantial.

12. Nitrogen entering watersheds and rivers is transformed biologically and chemically in

small streams and to a much lesser extent in rivers.
From P# 13, 14 of the Science of Nutrients in Narragansett Bay.
“The consensus of all studies is that the WWTFs are the largest source of nitrogen to the Bay (including those WWTFs discharging to rivers in the Bay watershed)5. Concern about the negative impacts of anthropogenic nitrogen loading to the upper Bay has resulted in a “Plan for Managing Nutrient Loadings to Rhode Island Waters” mandated by RI General Law 46-1-3(25) which calls for a reduction in overall nitrogen loadings from 11 selected WWTFs by fifty percent (50%) by December 31, 2008.6 The overall nitrogen load reduction goal was adopted in 2004 by the Governor’s Commission based on recommendations in a report from the Nutrient and Bacteria Panel and then signed into law. DEM has developed nutrient targets and WWTF load reductions for each WWTF in proposed permit modifications. DEM estimated that proposed nitrogen reduction technologies could initially reduce the summer season nitrogen load from

WWTFs to the upper Bay by 65% and then 48% as all plants eventually reach design flows7. The draft regulatory mechanisms are seasonal (May – October) permits for nitrogen discharge limits that require operation of available treatment equipment for the rest of the year. As a result of the legislatively mandated plan, direct nitrogen loading to Narragansett Bay from WWTFs will decline and result in reduction of nitrogen within the water column of the bay ecosystem.”

Riverine Inputs, P# 20, 21 the Science of Nutrients in Narragansett Bay.
“Nitrogen enters the Bay primarily in dissolved form from rivers that drain the watersheds surrounding the Bay. Larger rivers have been directly measured for discharge and nitrogen loads, but smaller riverine sources have only been indirectly assessed via estimates of N discharges into rivers and mass balance analyses. During 2003-200412, rivers provided about 62% of the nitrogen input to Narragansett Bay. Rivers contribute about 1.5 times more nitrogen, and about 2.7 times more phosphorus to Narragansett Bay, than the combined discharges of the Fields Pt., Bucklin Pt., and East Providence WWTFs. However, much of the dissolved nitrogen in the rivers comes from WWTFs situated within their watersheds (including Massachusetts). In many cases the nitrogen discharged into the river exceeds the nitrogen discharged directly into the Bay (some is stored or assimilated in the river). “River delivery factors” of nitrogen into the Bay ranged from 61% to 87% of the nitrogen discharged into the rivers.13 Dissolved nitrogen accounts for 95% of the total nitrogen in the rivers discharging to Narragansett Bay. Of the total nitrogen inputs to the Bay, the Blackstone River contributes about 16% of the nitrogen; the Taunton 14%, the Pawtuxet contributes 10%. The Ten Mile River provides about 2% of the total riverine nitrogen, while the Woonasquatucket and Moshassuck rivers make only small additions. Lower Bay freshwater sources have been estimated to contribute about 9% of the total nitrogen inputs to the Bay.”
“The Massachusetts Year 2002 Integrated List of Waters, Part 2, states that the Taunton River Segment, MA62-02, Route 24 Bridge, Taunton to Berkley Bridge, Dighton/Berkley (Miles 21.213.0) is impaired due to pathogens and is listed as Category 5 Water (“waters requiring a TMDL”). The segments of the River downstream of this segment, to the mouth of the River at the Braga Bridge in Fall River, are impaired for pathogens and organic enrichment/low dissolved oxygen. Mount Hope Bay, which receives the discharge of the Taunton River, is listed as impaired for unknown toxicity, nutrients, organic enrichment/low dissolved oxygen, thermal modifications, and pathogens.”

The point of all of the above is to demonstrate that in this case EPA does not have the luxury under the CWA of waiting until some unspecified point in time to limit nitrogen in this permit. The available data demonstrates, and EPA’s own words in the fact sheet for this permit acknowledge that water WQS are not being met in the waterbody that this plant discharges to. The following is from the fact sheet;

“ Nitrogen Monitoring : Total Kjeldahl Nitrogen, Total Nitrate, Total Nitrite, and Ammonia Nitrogen -Nutrient modeling conducted in Mount Hope Bay has demonstrated that excessive nitrogen loadings are causing significant water quality problems in the Bay, including low dissolved oxygen. EPA agrees there is a need to determine the loadings of nitrogen from sources which are tributary to Mount Hope Bay, and to help determine what limits, if any should be imposed on those discharges.”
It appears EPA is trying to pull the horse with the cart here. EPA states, “excessive nitrogen loadings are causing significant water quality problems in the Bay, including low dissolved oxygen”. EPA goes on to state, “EPA agrees there is a need to determine the loadings of nitrogen from sources which are tributary to Mount Hope Bay, and to help determine what limits, if any should be imposed on those discharges.”  In the previous sentence what does “what limits, if any” mean? There is no question as to whether or not limits are necessary given the fact that EPA acknowledges in the fact sheet that, “excessive nitrogen loadings are causing significant water quality problems in the Bay”. Common sense dictates that in order to limit nitrogen in the waterbody we must limit nitrogen in the discharge. To wait for some unspecified point in time to determine what specific numerical limit should be established makes a mockery of the CWA. The waterbody in this case is not meeting it’s WQS therefore this permit as drafted with out limits on a limiting pollutant violates the CWA.
EPA also acknowledges WQ impairments in this excerpt from p #8 of the fact sheet, “In the absence of a TMDL or other water quality information, we do not believe that an increase in any discharge to this watershed can be authorized, particularly for pollutants causing the noted water quality impairments.”

In anticipation of EPA’s response to the above, that without a TMLD EPA cannot limit nitrogen, we question EPA in regard to the NPDES permit for the Wareham WWTP (MA0101893). In the case of the Wareham permit a summer nitrogen limit of 4 mg/l and 51 lbs/Day was established. To our knowledge there was no TMDL for either the Agawam River or Buzzards Bay in 2003 when that permit was issued. In the case of Wareham EPA took a reasonable and appropriate approach to the obvious. The case of the Taunton WWTP permit and the issues facing the waterbody which it discharges to is no less obvious, in fact it is more obvious. Why is there no N limit in this draft permit?
 “It was generally recognized that the Providence River estuary (estuarine limit including the Seekonk River to Conimicut Point), the Taunton River, and the “upper Bay” (Conimicut Point to north end of Prudence Island) are subject to frequent stratification, annual hypoxic events, high nutrient loading and negative biological and ecological impacts from nutrient loading.” 

Annual hypoxic and suboxic events and the larval mortality caused by said events are not good. Does EPA agree that suboxic conditions in the receiving waters constitute a violation of the CWA? 

It is our understanding that Section 401(a)(1) of the CWA forbids the issuance of a federal license for a discharge to waters of the United States unless the state where the discharge originates, in this case Massachusetts, either certifies that the discharge will comply with, among other things, state water quality standards, or waives certification. EPA’s regulations at 40 CFR § 122.44(d)(3), §124.53 and §124.55 describe the manner in which NPDES permits must conform to conditions contained in state certifications. Section 401(a)(2) of the CWA and 40 CFR § 122.44(d)(4) require EPA to condition NPDES permits in a manner that will ensure compliance with the applicable water
quality standards of a “downstream affected state,” in this case Rhode Island. The statute directs EPA to consider the views of the downstream state concerning whether a discharge would result in violations of the state’s water quality standards. If EPA agrees that a discharge would cause or contribute to such violations, EPA must condition the permit to ensure compliance with the water quality standards. Is the above applicable to this draft permit? 

This demonstrates how ugly the state of the water is in the Taunton River and Mount Hope Bay. Source, The Science of Nutrients in Narragansett Bay.

[image: image1.emf]
Water quality data gathered by the Taunton River Watershed Alliance and Bridgewater State College clearly establish that no segment of the Taunton River is currently meeting its WQS (see attachment A). 
This chart demonstrates that nutrient loads in the Taunton are as high, or higher than those of the Charles and Neponset Rivers. Both the Charles and Neponset are listed on the 303d list for nutrient impairment.

	Nutrient Comparison Spread Sheet

	Taunton
	Neponset
	Charles
	Matfield

	Phosphorus
	Nitrogen
	Phosphorus
	Nitrogen
	Phosphorus
	Nitrogen
	Phosphorus
	TK nitrogen

	0.14
	1.6
	0.117
	0.53
	0.046
	1.41
	0.23
	5.5

	0.14
	1.6
	0.097
	1.45
	0.086
	0.93
	0.19
	1.6

	0.15
	1
	0.054
	0.948
	0.096
	1
	0.3
	1.2

	0.16
	0.9
	0.064
	1.12
	0.114
	1.53
	0.16
	1.2

	0.51
	1
	0.051
	0.657
	0.069
	1.08
	0.35
	3.6

	0.39
	0.8
	0.062
	0.664
	0.056
	1.31
	0.23
	0.8

	0.26
	0.8
	0.048
	1.35
	0.103
	1.07
	0.21
	2.9

	
	
	0.057
	3.09
	0.091
	1.2
	0.19
	1.5

	0.18
	2.7
	0.055
	0.758
	0.076
	0.65
	0.15
	1

	0.17
	3.3
	0.046
	0.701
	0.104
	1.43
	0.2
	7

	0.21
	2
	0.045
	0.792
	0.062
	1.28
	0.18
	1

	0.16
	1.7
	0.234
	0.784
	0.071
	1.33
	0.17
	2.5

	0.12
	1.14
	0.053
	4.28
	0.07
	0.66
	0.14
	2.1

	0.05
	0.63
	0.044
	1.4
	0.106
	1.66
	0.15
	0.6

	0.19
	0.1
	0.022
	1.5
	0.075
	1.99
	0.13
	2.1


Notes:
Taunton River samples are from sample site at Green St. Middleboro year 2002 and 2003. Sampling done by Taunton River Watershed Alliance.
Neponset River samples are from sample sites throughout the Neponset watershed. Sampling done July 2002 by the Neponset River Watershed Association.
Charles River samples were taken at New Charles River Dam site Boston 1998 to 2002 by the Charles River Watershed Association.
Matfield River sample are from the ESS Groups NPS study 2002. Samples taken at three different sites along the Matfield.

Flow Issues

EPA took appropriate measures by maintaining a flow limit of 8.4 mgd in this draft permit. Unfortunately this has not prevented the City of Taunton or the Town of Raynham from expanding their sewer service. In a Brockton Enterprise article dated 3/10/07 the following was reported. 

“Raynham Sewer Superintendent Frank Cabral Jr., said Friday that a letter from the Massachusetts Department of Environmental Protection, revealed that a permit has been issued for sewer service to 191 residences in southeast Raynham.”

”Cabral said that receipt of the permit will allow activation of sewer service to houses along Forest Street, Quequenchan Street, Fairbanks Road, Walter Drive, Everett Drive, Parkwood Drive and portions of Locust, Judson and Leonard streets.”

“We started the connection of pipes in the spring of 2006 and it took a year to install all of the pipes and a pumping station. Everything was completed by last fall, Cabral said about permission received from DEP in September 2005 to install dry pipes only, as part of the final phase of a sewer-expansion project that end in 95 percent of Raynham residences receiving town sewer service.”

The fact sheet cites a 2004 report as the source for the dry weather effluent volume. This is a dated report (likely the info in the 2004 report was for 2003 and later) as the average monthly flows went up a serious amount in 2005 such that 2005 appears to have only one month in compliance (and while 2005 was hardly a drought year- it was not horrendously wet except the October storm) and 2006 isn’t looking any better. Why wasn’t up to date 2006 info provided? We question whether or not this is an accurate dry weather existing flow estimate. It seems to fly in the face of a fact sheet that says the I/I was estimated at 1 million gallons, if only 1 million than how does one explain the huge daily maximums seen with some regularity? All of this plus the CSO suggests there needs to be a moratorium on new flows to the treatment plant until there is a significant reduction in I/I and a reduction or preferably elimination of CSO discharges. To allow more influent means there will be more and longer and greater volume CSO discharges.  Certainly the predicted priority need area in the City of Taunton contributing 1.02 mgd plus the more than doubling of the allowable inter-municipal flow from Raynham (from .6 to 1.3 mgd) can not be handled at this facility at this time thus the allowed hook ups and increase in flow is not a good idea to an already overburdened plant. In addition to flow issues the plant has a miserable compliance record for summer TSS- even SS has some minor issues, so few plants ever recorded anything except 0.0 for SS they have dropped it from all permits. We note it has been dropped from this new permit, too. The plant had an occasional serious BOD violation (1820% above permitted limit on the less rigorous winter limit).

Add to this mess the fact that Taunton negotiated a major increase in flows from Raynham despite two enforcement orders from EPA and one, quite recent one, from DEP concerning the excessive flows and permit violation problems. We assume DEP did not know they had an enforcement order out when they agreed to the increase in sewered area in Raynham? It is unclear from the Taunton WWMP ENF if the projected flows of 10 mgd covers the Raynham increased needs. Also the timing of the Raynham increase flows may be sooner than is suggested by the fact sheet. 

In addition to new sewer connections Raynham is currently perusing a state permit which would allow them to withdraw an additional 3/4 mgd from their well fields.     
  
EPA states on p#4 of the fact sheet, “the sewering project would require the expansion of the wastewater treatment plant to a design flow of 10.7 MGD to handle the wastewater from these areas, future infill development within existing areas and projected additional inter-municipal flows. The Secretary of EOEA issued a certificate on the ENF on December 8, 2006 requiring that a draft environmental impact report (DEIR) on the project be prepared.” 
It’s clear that despite the current 8.4 mgd flow limit additional flows will be arriving to this plant in the very near future. This fact further supports our argument, that limits for both Nitrogen and Phosphorus must be incorporated in the final permit. That is if you subscribe to our option 1, option 2 theory.

 “We offer the simple proposition that there are two solutions to this on going dilemma.”

1.) Reduce volume of effluent discharged.

2.) Improve quality of effluent discharged.

EPA states on p #8 of the fact sheet.

“In the absence of a TMDL or other water quality information, we do not believe that an increase in any discharge to this watershed can be authorized, particularly for pollutants causing the noted water quality impairments.”

There is no doubt that flows will be increased to this plant. Even if flows remain the same this draft permit as written violates the CWA. Therefore, if the flow is not going to decrease the only acceptable alternative remaining to comply with the CWA is to reduce the amount of pollutants in the discharge.   
This Permit is similar to the permit reversed and remanded by the EAB in Government of the District of Columbia, Municipal Separate Stormwater System, NPDES Permit No. DC 0000221, (EAB, February 20, 2002), 2002 WL 257698. In that case, EPA issued an NPDES permit that required the use of “best management practices” which the permit writer believed would be “reasonably capable of achieving water quality standards.” The Board rejected this approach for two reasons, both of which apply here:

“We have two concerns regarding the manner in which the Region has addressed

the question of the Permit's meeting water quality standards. First, it is not clear

that the Region's determination that the BMPs required under the Permit are

"reasonably capable" of achieving water quality standards fully comports with the

regulatory prohibition on issuing a permit "when imposition of conditions cannot

ensure compliance with the applicable water quality requirements of all affected

states." 40 C.F.R. § 122.44(d) (2001). Simply stated, the "reasonably capable" formulation, accepting as it is of the potential that the Permit will not, in fact, attain water quality standards, does not appear to be entirely comparable to the concept of ensuring compliance. [FN20] Second, and more importantly, even accepting the Region's suggestion that ensuring compliance was what the permit writer had in mind, we find nothing in the record, apart from District's section 401 certification, [FN21] that supports the conclusion that the Permit would, in fact, achieve water quality standards.”

2002 WL 257698, p. 14.

This Permit has similar defects. As in the District of Columbia case, the drafters

of this Permit do not establish limits which will ensure attainment of WQS. In fact there is not even “reasonable assurance” of compliance with water quality standards. Under the CWA, the Taunton River and Mount Hope Bay are deemed “impaired” waterways
33 U.S.C., section 1313(d)(1)(A). For impaired waterways, the permit granting authority

is required to establish a “maximum daily load” or TMDL. The TMDL “shall be

established at a level necessary to implement the applicable water quality standards with

seasonal variations and a margin of safety which takes into account any lack of

knowledge concerning the relationship between effluent limitations and water quality.” 
Absence of a TMDL does not allow EPA to abdicate its responsibility in establishing effluent limits necessary to achieve water quality standards and protect existing and designated uses of the receiving water. To the contrary, the relevant regulations require that EPA include an effluent limit for any pollutant which EPA determines “are or may be discharged at a level which will cause, have the reasonable potential to cause, or contribute to an excursion above any State water quality standard, including state narrative criteria for water quality.” 40 CFR 122.44(d)(1)(i). This Permit is not even based on margin of safety, but its polar opposite: a margin of hope that some day WQS may be achieved.
Horrendous ammonia problems have been noted at the facility and seasonal limitations are only in effect starting in June. The Fact Sheet does not discuss these past compliance issues. The Fact Sheet says, “Discharge monitoring data indicates that the plant removes ammonia to levels below those needed to control ammonia toxicity” (pg 12). How did you reach this conclusion given the compliance record? Where are the calculations used to ascertain the level which would not cause toxicity? Were the calculations done assuming freshwater or saltwater environments? What criterion was used?
Sincerely,

Tim Watts, 

Underpaid Executive Director

Glooskap & the Frog

633 Wareham St

Middleboro Ma 02346 

